Danish scientist sued by drug firm under British libel laws to counterclaim

Henrik Thomsen to launch libel suit against GE Healthcare 
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Omniscan, which contains the metal gadolinium, is injected as a contrast agent into patients undergoing MRI scans. Photograph: Howard Sochurek/Corbis

A leading medical scientist being sued under British libel laws for criticising a giant corporation has found an innovative way to hit back: he is to launch a counterclaim for libel.

Henrik Thomsen, a Danish radiologist, is to launch the claim against GE Healthcare, a subsidiary of the US conglomerate General Electric, after the company accused him of defamation and issued a press release calling him a liar.

Thomsen, who is "angry", according to his lawyer, Andrew Stephenson, clashed with GE Healthcare, which has offices in Amersham, Buckinghamshire, over claims that its bestselling drug Omniscan, injected as a contrast agent into patients undergoing MRI scans could cause crippling side-effects.

Thomsen says an epidemic of a rare muscular condition called NSF struck at his Copenhagen hospital, leaving 20 patients permanently in wheelchairs.

The outbreak was linked eventually to Omniscan, which contains gadolinium, a highly toxic heavy metal believed to affect a small group of people whose kidneys do not work properly to excrete the toxin.

Several hundred such cases of NSF have now emerged worldwide, leading to lawsuits against the manufacturers in the US. The first legal action in Britain, where there are believed to be at least 28 cases, is being launched this month by Margaret Roxburgh, from Glasgow. She says she was crippled after being injected with Omniscan in a hospital on 5 September 2006.

Thomsen, who has made repeated presentations at conferences and written papers about possible side-effects of gadolinium, is regarded by GE Healthcare as an unwelcome crusader against its product.

The company wrote complaining about his allegations, and in an incident after a 2007 scientific conference in Rome Thomsen "berated" a GE Healthcare sales representative for continuing to promote Omniscan at a conference stall.

At another conference later that year in Berlin, Thomsen heard claims from colleagues that concerns about gadolinium toxicity had surfaced years earlier, but had been forgotten about or ignored. He also says he had complained to no avail to GE Healthcare in 2000 that patients detected a "metallic" taste, which he believed showed gadolinium was escaping into their systems. Other critics said GE Healthcare should have carried out more long-term studies.

Matters came to a head at an Oxford conference in October 2007, when Thomsen dismayed a GE Healthcare executive in the audience by showing a presentation, and questioning whether the company had moved quickly enough in view of its lucrative financial interest.

GE Healthcare has become the third recent organisation to use the vagaries of British libel law to attempt to silence a medical science critic. Writer Simon Singh is being sued by the British Chiropractors Association for calling techniques "bogus"; and cardiology consultant Peter Wilmshurst is being sued, once again by a US corporation. Wilmshurst criticised a heart implant device called Starflex at a medical conference in the US. But NMT Inc, the Boston manufacturers, sued him for libel in England.

British judges refuse to ban big companies, including foreign companies, from suing for libel, regardless of whether or not they have suffered genuine financial loss. The practice is banned in Australia. The British courts are also generous to "libel tourism", in which foreigners use the British courts to sue other foreigners, or for statements made abroad.

The move to sue Thomsen has been attacked by critics who say it is wrong to use libel laws to stop scientific debate. Thomsen's lawyer has taken his case on a no-win no-fee basis. But not all lawyers are willing to do this: if a libel plaintiff allows a case to "go to sleep", it can be years before defending solicitors can recover their costs.

The move by Thomsen to countersue for libel is an innovative attempt to get around some of these problems.

GE said today: "If we receive a counterclaim it will be vigorously defended." It had "conducted appropriate studies to obtain regulatory approval" and, it added, "the medical and scientific community does not fully understand how NSF occurs. A causal mechanism has not been proven." 

The company had previously said: "We are defending the integrity of General Electric against comments which we believe are defamatory … this is not something we have done lightly."
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